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 Introduction  I.

The perils of air travel are a burden few enjoy bearing. Small inconveniences quickly become 

major stressors and all too commonly boil over to legal claims. Each country has different ways 

of handling these issues at a domestic level. The US has a “common carrier” standard that holds 

airlines to a high level of liability. The EU has Regulation 261/2004, commonly known as the 

“Air Passenger Bill of Rights”, which sets rules and consequences for defiant airlines. These 

laws and regulations have established grounds for recovery that extend beyond typical 

negligence and breach of contract claims. But what happens if the claim results from 

international travel? Such claims are established under a set of rules defined by the Warsaw 

Convention
1
 and the Montreal Convention

2
 that replaced it.  

The criteria for making a claim under the Montreal convention is still mostly relevant after 75 

years, but just as the science of aviation has improved, so should the analysis of injury.  

The paper is organized as follows. The first section presents a scenario better to illustrate why a 

claim is made and how the convention applies. The second section explains of the history of the 

Warsaw and Montreal conventions, as well as a review of the sections relevant to personal injury 

claims. The third section examines common-law analysis of the three elements required for a 

valid personal injury claim: bodily injury, accident, and location. The section reviews four 

jurisdictions: United States, Canada, United Kingdom, and Australia. The final section evaluates 

the standards for establishing each of the three elements of a claim.    

                                                
1
 Convention for the Unification of Certain Rules Relating to international Carriage by Air, Oct. 12, 1929, 49 Stat. 

3000 (1934). [hereinafter Warsaw Convention] 
2
 Convention for the Unification of Certain Rules for International Carriage by Air, May 28, 1999, S. Treaty Doc. 

No 160-45. [hereinafter Montreal Convention] 
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 An Unwanted Island Vacation  II.

The ride out to O’Hare has become familiar. This is the sixth time this month Travis made the 

trip. The end of the “L” ride is always better than the start in February. Packing light helps, but 

the snow on the platform never does. As the silver skinned train dips into the subterranean 

terminus, the car became noisy with the sounds of travelers collecting their things. Travis always 

wonders why people are in such a hurry to approach the oft stressful experience of air travel. To 

him it has become an accepted reality.  

Travis works in bearings. His years of hard work in earning his engineering degree granted him a 

life in the glamorous world of low friction rotational devices. His company has manufacturing 

plants all around the world, and has yet to appreciate teleconferencing fully. So Travis is now 

dragging his suitcase towards O’Hare’s Terminal 1, all so he can explain his engineering to the 

management in the Tokyo plant. The plant itself is in Haga, a two hours’ drive from the Tokyo 

airport.  But the drive will have to wait, as a 13 hour United flight is to come first.  

Check-in offers the normal circus. Miles of black ropes keep travelers of all sorts organized. 

Somewhere in the herd an infant is screaming in displeasure. Terrified faces surround the child, 

all fearing the poor luck of being stuck next to her for the flight ahead. Luckily the world of cost 

cutting has not stuck the bearing industry, and Travis works his way to the business class check-

in counter.  

After working his way through security, the airline club awaits. Now that United is handing out 

passes to its credit card holders, the room is not the oasis it once was, but still better than 

enduring the normal experience of the airport Chili’s.  

On paper the flight ahead is short. His noon departure ends with a 3:00 p.m. arrival. It’s the 10 

time zones in between that he fears the most. He remembers that someone once told him a 

change around 12 hours is easy, since the body’s circadian rhythm is on a 12 hour cycle, but it is 

never that easy. He makes sure he has his melatonin pills, and curses himself for not refilling his 

Ambien prescription after his last trip. He hopes the combination of the melatonin and Dewar’s 

will earn him some sleep during his flight.  

The television behind the bar has the picture of a weatherman standing on the beach in Hawaii.  

He promises the worst tropical storm the islands have seen in years. Travis would still prefer a 

week in Hawaii with a tropical storm than 3 days in Haga, but duty calls. He finishes his 

complimentary house whiskey and Coke, anything nicer isn’t worth the hassle of putting on his 

expense report. He then gathers his things and makes the trek for the plane. 

The 777 is at the gate and ready for passengers. He walks up just in time to join his follow 

business class travelers on the plane first. He finds his seat, grabs his iPad, and throws his bag in 

the overhead. He begins settling himself in as the rest of the plane fills up. He sees the screaming 

child from check-in shuffle by in the arms of her mother, which reminds him to take his pills and 
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put on his headphones. As a podcast described as boring and nerdy by his girlfriend fills his ears, 

the plane starts its roll back from the gate.  

After a lengthy taxi, the plane finds its way to the end of the runway. The cabin starts to shudder 

as the engines roar in power. Take-off always makes him nervous.  The documentary he watched 

on American Airlines Flight 191 still haunts him. The image of the DC-10 rolled 90 degrees 

pops up in his head as the plane makes a steep turn towards Japan. Luckily he survives for that 

first ding that that tells him 10,000 feet has arrived, and he can now lay his seat back and get 

comfortable. He quickly starts to fall asleep. In his state of slipping in and out of consciousness, 

he realizes that the podcast may actually be boring. 

He is awakened by a loud cabin. Everyone inside seems upset. Travis learns from his neighbor in 

the next seat that one of the engines had quit, and they are heading for the closest airport. For the 

next hour the aircraft is tense. The passengers already weary of flying, have begun to break 

down. Shouting can be heard in a mix of languages, but it’s the tone that is most upsetting. 

Travis tries to think of a silver lining, and realizes his dream of a Hawaiian vacation may come 

true. He flips his screen over to the map just to see how close they are. Much to his dismay they 

are flying north, not south to Hawaii. Then he remembers the weatherman in Bermuda shorts on 

the TV at the bar.  

Just then an eerie silence comes across the cabin. The constant hum of the engine vanishes. It 

quickly becomes apparent the plane is gliding. The cabin crew starts briefing the passengers on 

water evacuation procedures. Travis quickly realizes that he will either die on impact, or will die 

in a raft in the north Pacific. As the plane starts its descent into the ocean, the aircraft becomes 

overwhelmed with sobs and prayers.  

The trip down seems to last far too long. The endless ocean does not provide any clues as to 

altitude. Even though everyone had prepared for impact seconds after the engine went silent, it 

has been over 10 minutes and the plane was still flying. The 10 minutes felt like a lifetime. 

Travis is heavy with his own imminent mortality, but also reads the fear on the faces of everyone 

in the cabin. Grown men are sobbing and flight attendants are physically ill, vomiting from grief. 

Travis thinks about the infant in the back, he knows that even if the plane isn’t destroyed on 

impact, there is no chance of survival for the baby out at sea.  

Soon he realizes that the water is coming near. He starts to see the white in the crests, and the 

shadows in the troughs. He sees a rainbow spot shooting across the ocean's surface and witnesses 

the shadow of the airplane gliding among the waves. “This is it” he thinks to himself. He spends 

the next moments preparing for his death. Then, however, a familiar hum rose above the sobs. 

The cabin falls silent as an engine springs back to life. Soon cheers ring across the passengers.  

The tears are now tears of happiness, and the prayers re prayers of thanks. The shadow on the 

water starts to creep further and further away as the plane rises from the surface. As Travis 

surveys the cabin, he notices some people frozen in fear. He quickly realizes how close he was to 
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his own mortality, and he himself begins to feel weak. His feeling of happiness soon slips into a 

darkness of shock.  

In less than 10 minutes the plane is on the ground. Travis steps off the plane, still in a near 

zombie like condition. The horizon around him was water, the same water that nearly consumed 

him. The plane has landed at Eareckson Air Station, on Shemya, an Aleutian Island.  

The air station is equipped to handle the plane, but not the passengers. The Air Force set up 

temporary housing for the passengers, but they are unequipped to address their emotional needs. 

United already dispatched another aircraft and counselors to assist the passengers, but none 

would arrive for at least 2 days. It was clear few who were on the aircraft would be the same. 

*** 

One afternoon in July, Travis got a phone call just as he arrived home from a counseling session. 

While many attorneys had tried to talk to him, Travis was not ready to address what happened. 

This call was from an attorney who was representing other passengers. The attorney was ready to 

file a class action complaint.  

The attorney explained to Travis the NTSB investigation has discovered some telling 

information. The NTSB factual report indicated that the fuel used did not contain an anti-gelling 

agent. The attorney explained that in this situation it is likely the fuel heaters just could not keep 

up. The engines would have been starved of fuel, and the pilots would not have been able to do 

anything to restart either engine until the airframe heated up.  

Travis was familiar with this attorney; he had spoken to him before. The attorney believed Travis 

to be a good representation of the class, and wanted him to be the representative. While Travis 

was still wary, he was willing to start the process so he could put it all behind him. 

The next few months went by while the case moved through the legal system. Travis was 

deposed and was helpful in other aspects of discovery. He was still affected by the event, and 

still had to meet with a therapist every week. Even though the event hung over him, he was able 

to continue a mostly normal life. He was, however, unable to return to flying. He had to change 

positions in his job. This positional change restricted his ability to move higher in his company 

and in his industry. He soon realized that he would also be restricted on his future earning 

potential.  
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 The Warsaw and Montreal Conventions III.

A. History 

The purpose of the Montreal Convention is to provide uniformity to the international rules of 

international air transport. Originally known as the Convention for the Unification of Certain 

Rules for International Carriage by Air, the treaty was meant to update and replace the rules 

originally established by the Warsaw Convention.
3
 The newly established rules limited the 

damages and grounds for which an action can be brought as a result of international travel.  

The Convention for the Unification of Certain Rules Relating to The International Carriage By 

Air Signed on 12 October 1929,
4
 commonly known as the Warsaw Convention, was an 

agreement approved by the League of Nations. The treaty was drafted in a time where 

transoceanic travel was bookended by Charles Lindberg’s New York to Paris flight and the 

Hindenburg’s notorious final flight.  The restrictions on recovery and causes of action were made 

at a time when such travel was inherently dangerous. The international community felt these 

rules and restrictions were necessary to provide an incubator to a fledgling industry.
5
 By 

asserting these protections, companies providing air travel were able to grow and improve 

without the constant fear of a crippling judgment against them.  

As the industry grew, and improved so did the Warsaw Convention. In 1955 the treaty was 

amended in The Hague, Netherlands
6
, again in 1961 in Guadalajara, Mexico

7
, and finally in 1971 

in Guatemala City, Guatemala.
8
 These amendments are known as The Hague Protocol

9
, The 

Guadalajara Convention
10

, and The Guatemala City Protocol
11

 respectively. The purposes of 

these amendments were to increase the damages limitations and to update the Warsaw 

                                                
3
 Convention for the Unification of Certain Rules Relating to International Carriage by Air, Oct. 12, 1929, 49 Stat. 

3000 (1934), 137 L.N.T.S. 11. 
4
 Convention for the Unification of Certain Rules Relating to International Carriage by Air, Oct. 12, 1929, 49 Stat. 

3000 (1934), 137 L.N.T.S. 11. 
5
 David E. Rapoport & Hans Epraimson-Abt, A 73-Year Odyssey: The Time Has Come For a New International Air 

Liability System, 2002 Issues Aviation L. and Pol’y, 22151 
6
 Protocol to Amend the Convention for the Unification of Certain Rules Relating to International Carriage by Air, 

Signed at Warsaw on 12 October 1929, as Amended By The Protocol Signed At The Hague on 28 September 1955. 
7
 Convention, Supplementary to the Warsaw Convention, for the Unification of Certain Rules Relating to 

International Carriage by Air Performed by a Person Other than the Contracting Carrier, Sept. 18, 1961, 

500U.N.T.S. 31. 
8
 Protocol to Amend the Convention for the Unification of Certain Rules Relating to International Carriage by Air, 

Signed at Warsaw on 12 October 1929, as Amended By The Protocol Done At The Hague on 28 September 1955, 

Signed at Guatamela City, on 8 March 1971. 
9
 Am. Soc’y Int’l L., International Air Transportation, Benchbook on Int’l L. § III.D (Diane Marie Amann ed., 

2014), available at www.asil.org/benchbook/airtransport.pdf. 
10

 Am. Soc’y Int’l L., International Air Transportation, Benchbook on Int’l L. § III.D (Diane Marie Amann ed., 

2014), available at www.asil.org/benchbook/airtransport.pdf. 
11

 Am. Soc’y Int’l L., International Air Transportation, Benchbook on Int’l L. § III.D (Diane Marie Amann ed., 

2014), available at www.asil.org/benchbook/airtransport.pdf. 
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Convention to better fit modern commercial aviation.
12

 The Warsaw Convention would stay 

current until it was replaced by the Montreal Convention becoming effective on November 4, 

2003.13
 

B. International Treaties 

The Montreal Convention is a multilateral treaty among 146 nations.
14

 Like other treaties, the 

Montreal Convention is agreement among multiple sovereign states. Being a multilateral treaty, 

the Montreal Convention involves 3 or more countries. 
15

  

Treaties are typically drafted from in an organized meeting of the participating nations. The 

Warsaw Convention was approved by the League of Nations. This is why the United States was 

not an original signer, as the US was never a member of the League of Nations. Other treaties are 

commonly created by the members of the United Nations, and are discussed during regular 

meetings. Similarly, The Montreal Convention was discussed and approved during an ICAO 

meeting.
16

 ICAO is the International Civil Aviation Organization, a specialized agency of the 

United Nations, which focuses on international air travel.  

Once a treaty is written and signed by the participating parties, it must be ratified and 

implemented. Under U.S. law, treaties can be negotiated by a state representative and signed by 

the Secretary of State, but must be ratified by the Senate.
17

 Once ratified by the Senate, the treaty 

may go into force for the United States. Once a treaty is ratified, it must be implemented.  

Some states allow treaties to be self-implementing, while others require approval by 

governmental bodies prior to implementation, commonly called implementing legislation.
18

 The 

                                                
12

 David E. Rapoport & Hans Epraimson-Abt, A 73-Year Odyssey: The Time Has Come For a New International 

Air Liability System, 2002 Issues Aviation L. and Pol’y, 22151, 22157 
13

 International Civil Aviation Organization, Contracting Parties to the Convention for the Unification of Certain 

Rules for International Carriage By Air Done at Montreal on 28 May 1999, 

http://www.icao.int/secretariat/legal/List%20of%20Parties/Mtl99_EN.pdf . 
14

 International Civil Aviation Organization, Contracting Parties to the Convention for the Unification of Certain 

Rules for International Carriage By Air Done at Montreal on 28 May 1999, 

http://www.icao.int/secretariat/legal/List%20of%20Parties/Mtl99_EN.pdf . (last visited Apr. 27, 2016) There are 

119 parties to the convention, including the European Union.  
15

 If the agreement is only between two countries, it is a bilateral treaty. 
16

 Am. Soc’y Int’l L., International Air Transportation, Benchbook on Int’l L. § III.D (Diane Marie Amann ed., 

2014), available at www.asil.org/benchbook/airtransport.pdf. 
17

 Treaties and Other International Agreements: The Role of the United States Senate: A Study, S. Prt. No 106-71, at 

6-10 (2001). 
18

 Jordan J. Paust, Basic Forms of Int’l L. and Monist, Dualist, and Realist Perspectives (July 12, 2013), Basic 

Concepts of Public Int’l L. – Monism & Dualism 244-265, at 253 (Marko Novakovic ed., Belgrade 2013); U of 

Houston Law Center No. 2013-A-11.  

http://www.icao.int/secretariat/legal/List%20of%20Parties/Mtl99_EN.pdf
http://www.icao.int/secretariat/legal/List%20of%20Parties/Mtl99_EN.pdf
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United States uses a model of implementing legislation, as required by Article II of the 

Constitution.
 19

 In contrast, Belgium uses a system of self-implementation.  

These differences in implementation principles are rooted in two opposing theories of applying 

international law to domestic law. Belgium, as well as many other states in the European Union, 

observes Monism, which unifies international and domestic law.
20

 Conversely, the United States 

practices Dualism, which emphasizes a division of domestic and international law.
21

 This is not 

unlike the idea of Federalism within the United States, where each state has laws separate from 

other states in the union, as well as from the national government.
22

 As such, the United States 

applies the rules in the Montreal Convention only to international travel, whereas Monist states, 

such as Belgium, apply the rules to all air travel.   

Treaties can also apply to nondrafting parties, if they choose to enter into the agreement later, as 

noted with the United States observing the Warsaw Convention. At the time of drafting in May 

1999, 52 countries signed the treaty. 
23

 The language of the treaty required 30 countries to ratify 

it before it became effective, which occurred four years later in November 2003 when 31 

countries ratified it.
24

  Since then, 115 additional countries have put the Montreal Convention 

into effect.
25

 

C. Convention Language 

The Montreal Convention is composed of seven chapters, subdivided into fifty-seven articles. 

The Warsaw Convention was similar, with five chapters and forty-one articles, many of which 

had similar numbering, headings, and subject matter. All chapters and articles addressed herein 

have identical numbers, heading, and subject matter in both the Warsaw and Montreal 

Conventions. The purpose of each chapter is to address a particular aspect of international 

carriage. The primary focus is on who and/or what is carried, how it is documented, and liability 

rules if the carriage is not as expected by the passenger.  

                                                
19

 Treaties and Other International Agreements: The Role of the United States Senate: A Study, S. Prt. No 106-71, at 

4 (2001). 
20

 Jordan J. Paust, Basic Forms of Int’l L. and Monist, Dualist, and Realist Perspectives (July 12, 2013), Basic 

Concepts of Public Int’l L. – Monism & Dualism 244-265, at 245 (Marko Novakovic ed., Belgrade 2013); U of 

Houston Law Center No. 2013-A-11. 
21

 Jordan J. Paust, Basic Forms of Int’l L. and Monist, Dualist, and Realist Perspectives (July 12, 2013), Basic 

Concepts of Public Int’l L. – Monism & Dualism 244-265, at 246 (Marko Novakovic ed., Belgrade 2013); U of 

Houston Law Center No. 2013-A-11. 
22

 Federalism is limited to the federal preemption allowed by the Supremacy Clause of the U.S. Constitution. Such 

limitations do not exist within the application of international treaties under Dualism. 
23

 International Civil Aviation Organization, Contracting Parties to the Convention for the Unification of Certain 

Rules for International Carriage By Air Done at Montreal on 28 May 1999. 
24

 International Civil Aviation Organization, Contracting Parties to the Convention for the Unification of Certain 

Rules for International Carriage By Air Done at Montreal on 28 May 1999 
25

 International Civil Aviation Organization, Contracting Parties to the Convention for the Unification of Certain 

Rules for International Carriage By Air Done at Montreal on 28 May 1999 



8 
 

1. Chapter 1/Article 1 

Chapter 1 defines the application of the Montreal Convention.   

The primary provisions are found under Article 1. The first three paragraphs outline what 

international operations fall within the reach of the Convention.  

1. This Convention applies to all international carriage of persons, baggage or 

cargo performed by aircraft for reward. It applies equally to gratuitous 

carriage by aircraft performed by an air transport undertaking.
26

 

 

Under this paragraph, for Montreal to be applied, the person making a claim must have paid for 

the carriage on an international flight. While this includes cargo, this paper will focus primarily 

on passengers who paid for a seat on a flight. This article also includes passengers who may have 

not actually paid for a seat, but were provided a seat, either as a reward or as a gift (e.g. a ticket 

purchased with “miles”). 

2. For the purposes of this Convention, the expression international carriage 

means any carriage in which, according to the agreement between the parties, 

the place of departure and the place of destination, whether or not there be a 

break in the carriage or a transhipment, are situated either within the territories 

of two States Parties, or within the territory of a single State Party if there is 

an agreed stopping place within the territory of another State, even if that 

State is not a State Party. Carriage between two points within the territory of a 

single State Party without an agreed stopping place within the territory of 

another State is not international carriage for the purposes of this 

Convention.
27

 

 

Paragraph two is best explained by example. Both Canada and Australia are signatory parties of 

the Montreal Convention. If a flight were to leave Toronto and fly nonstop to Sydney, the flight 

is international. Further, if the flight were to leave Toronto, stop in Edmonton, and then continue 

to Sydney, all three legs would be considered international, even though the first leg was 

domestic. However, Montreal only applies to the passengers who flew all three legs. Any 

passengers who flew just the Toronto to Edmonton leg would not be able to make a claim under 

the rules of the convention. Their claim would be made under Canadian law. The next scenario is 

a bit different. The United States is a signer of the Convention, but Federated States of 

Micronesia is not. If a flight were to be made between Hawaii and Guam, the last paragraph 

would preclude the flight from being international. If a flight were made between Hawaii and 

Federated States of Micronesia, the Convention would also not apply, since both states are not 

parties. However, if a flight were to be made from Hawaii to Guam, with a fuel stop in Federated 

                                                
26

 Montreal convention, art. 1, para. 1, May 28, 1999, S. Treaty Doc. No 160-45. 
27

 Montreal convention, art. 1, para. 2, May 28, 1999, S. Treaty Doc. No 160-45. 
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States of Micronesia, the flight would be considered international for the purposes of the 

convention. 

3. Carriage to be performed by several successive carriers is deemed, for the 

purposes of this Convention, to be one undivided carriage if it has been 

regarded by the parties as a single operation, whether it had been agreed upon 

under the form of a single contract or of a series of contracts, and it does not 

lose its international character merely because one contract or a series of 

contracts is to be performed entirely within the territory of the same State.
28

 

 

The third paragraph of Article one addresses what is commonly known as codesharing. This is 

when multiple airlines sell tickets for the same flight. The codeshares are typically done under 

alliances, such as the Star Alliance, SkyTeam, or Oneworld. The process of codesharing allows 

multiple airlines to assign their own flight number to a single flight. As an example Airline A, 

Airline B, and Airline C can all sell tickets on a flight that is flown on Airline C’s plane. 

Therefore Airline A flight 123, Airline B flight 555, and Airline C flight 001 can actually be the 

same flight. This system allows for airline partners to service all of their customers on one flight 

on a larger aircraft, instead of flying multiple flights on smaller aircraft.  

2. Chapter 3 

Chapter 3 is titled “Liability of the Carrier and Extent of Compensation for Damage”. Chapter 3 

includes Articles 17 through 37. The language within establishes causes of actions and limits on 

damages. Included are actions for delay and cancellations for passengers, cargo, and baggage, as 

well as damage to cargo and baggage, and injury and death to passengers.  

a. Article 17 

Article 17 establishes the basic causes of action for passenger injury and death, as well as 

damage to baggage. 

1. The carrier is liable for damage sustained in case of death or bodily injury of a 

passenger upon condition only that the accident which caused the death or 

injury took place on board the aircraft or in the course of any of the operations 

of embarking or disembarking.
29

 

 

This paragraph establishes a basis for a cause of action for personal injury, and is commonly 

scrutinized during civil actions. In order for the Montreal Convention to be applied, bodily injury 

or death must occur as a result of an accident during or between the embarkation and 

                                                
28

 Montreal convention, art. 1, para. 3, May 28, 1999, S. Treaty Doc. No 160-45. 
29

 Montreal convention, art. 17, para. 1, May 28, 1999, S. Treaty Doc. No 160-45. 



10 
 

disembarkation of an international flight. This paragraph establishes three requirements for 

plaintiff to recover under the then Warsaw Convention, and later the Montreal Convention. The 

court in Eastern Airlines, Inc. v. Floyd
30

 found: 

“(1) there has been an accident, in which (2) the passenger suffered [bodily 

injury] and (3) the accident took place on board the aircraft or in the course of 

operations of embarking or disembarking.”
31

 

 Air France v. Saks
32

 has been globally recognized as establishing the basis of what an accident 

is. In Saks, the plaintiff alleged that he sustained permanent ear injury as a result of the normal 

fluctuation in cabin pressure experienced in commercial flights.
 
When analyzing paragraph one, 

the court agreed with the trial court that an accident is an “unusual or unexpected event external 

to the passenger.”
33

 As a result the court found that the plaintiff held no basis for recovery 

because her injuries did not meet the accident requirement of Article 17. However, “unusual and 

unexpected event external to the passenger” provides an instruction only slightly less vague that 

“accident.”
34

  

The bodily injury requirement is normally obvious. If someone has a broken bone or a 

concussion, courts will recognize this as a bodily injury. The question of bodily injury is most 

commonly examined when deciding cases of mental anguish. Courts have generally decided that 

minor shock and distress is not a bodily injury, but some jurisdictions have started to accept 

diagnosable mental injuries as a bodily injury. 

The final requirement is that the incident occurs during embarkation or disembarkation, or any 

time in between. Any incident in flight clearly meets this requirement. All jurisdictions herein 

have found that the gate area in also inclusive of the embarkation or disembarkation process. 

Beyond that point the jurisdictions differ. 

2. The carrier is liable for damage sustained in case of destruction or loss of, or 

of damage to, checked baggage upon condition only that the event which 

caused the destruction, loss or damage took place on board the aircraft or 

during any period within which the checked baggage was in the charge of the 

carrier. However, the carrier is not liable if and to the extent that the damage 

resulted from the inherent defect, quality or vice of the baggage. In the case of 

unchecked baggage, including personal items, the carrier is liable if the 

damage resulted from its fault or that of its servants or agents.
35

 

                                                
30

 499 U.S. 530 (1991). 
31

 Eastern Airlines, Inc. v. Floyd, 499 U.S. 530, 536 (1991). 
32

 Air France v. Saks, 470 U.S. 392 (1985). 
33

 Air France v. Saks, 470 U.S. 392, 406 (1985). 
34

 The Supreme Court reviewed the matter de novo, accepting the facts from trial court, but considering the question 

of law anew.  
35

 Montreal convention, art. 17, para. 2, May 28, 1999, S. Treaty Doc. No 160-45. 
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Paragraph 2 allows for recovery for lost or delayed baggage. In cases involving codesharing, the 

airline that flew the final leg is typically held liable for these claims, unless they can prove 

otherwise.  

3. If the carrier admits the loss of the checked baggage, or if the checked 

baggage has not arrived at the expiration of twenty-one days after the date on 

which it ought to have arrived, the passenger is entitled to enforce against the 

carrier the rights which flow from the contract of carriage.
36

 

 

Paragraph 3 expands the definition of the recoverable causes of actions under paragraph 2. 

b. Article 19 

1. The carrier is liable for damage occasioned by delay in the carriage by air of 

passengers, baggage or cargo. Nevertheless, the carrier shall not be liable for 

damage occasioned by delay if it proves that it and its servants and agents 

took all measures that could reasonably be required to avoid the damage or 

that it was impossible for it or them to take such measures.
37

 

 

Article 19 allows for the recovery of certain damages due to a delay. Most jurisdictions have 

found that passengers have the right to recover only economic damages. Non-economic 

damages, such as pain and suffering and loss of enjoyment are not recoverable. Further, courts 

typically do not award damages for bodily injury that may be claimed as a result of delay. It is 

not uncommon for a passenger to allege pain from having to sit for an extended period in a 

terminal. 

c. Article 20 

1. If the carrier proves that the damage was caused or contributed to by the 

negligence or other wrongful act or omission of the person claiming 

compensation, or the person from whom he or she derives his or her rights, the 

carrier shall be wholly or partly exonerated from its liability to the claimant to 

the extent that such negligence or wrongful act or omission caused or 

contributed to the damage. When by reason of death or injury of a passenger 

compensation is claimed by a person other than the passenger, the carrier shall 

likewise be wholly or partly exonerated from its liability to the extent that it 

proves that the damage was caused or contributed to by the negligence or 
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other wrongful act or omission of that passenger. This Article applies to all the 

liability provisions in this Convention, including paragraph 1 of Article 21.
38

 

 

Article 20 establishes the rules for contributory negligence. This article allows for a complete bar 

for recovery if an airline is able to prove any contribution by the passenger. A court also has the 

option to reduce an award in proportion to the contributory negligence of the passenger.  

d. Article 21 

Article 21 and 22 establish the damages limits for each type of claim. The unit of “currency” 

used is Special Drawing Right (SDR). SDRs were created by the International Monetary Fund 

(IMF). The SDR is neither a currency, nor a claim on the IMF. Rather, it is a potential claim on 

the freely usable currencies of IMF members.
39

 In practice, the SDR limits are converted to the 

local currency when a settlement is made. IMF publishes the current exchange rate of SDRs. 

1. For damages arising under paragraph 1 of Article 17 not exceeding 100,000 

Special Drawing Rights for each passenger, the carrier shall not be able to 

exclude or limit its liability.
40

 

 

Paragraph 1 establishes that airlines have limited defenses on damages up to 100,000 SDRs. This 

is normally viewed as strict liability, with some limitations. This was increased to 113,100 SDRs 

on December 30, 2009. 
41

 

2. The carrier shall not be liable for damages arising under paragraph 1 of 

Article 17 to the extent that they exceed for each passenger 100,000 Special 

Drawing Rights if the carrier proves that: 

a) such damage was not due to the negligence or other wrongful act or 

omission of the carrier or its servants or agents; or 

b) such damage was solely due to the negligence or other wrongful act or 

omission of a third party.
42

 

 

Paragraph 2 allows for claims to be made in excess of 100,000 (113,100) SDRs if a court find 

that the damages were a result of the two sub paragraphs.  

                                                
38
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e. Article 22 

1. In the case of damage caused by delay as specified in Article 19 in the 

carriage of persons, the liability of the carrier for each passenger is limited to 

4,150 Special Drawing Rights.
43

 

 

This amount was increased to 4,694 SDRs on December 30, 2009.
44

 

2. In the carriage of baggage, the liability of the carrier in the case of destruction, 

loss, damage or delay is limited to 1,000 Special Drawing Rights for each 

passenger unless the passenger has made, at the time when the checked 

baggage was handed over to the carrier, a special declaration of interest in 

delivery at destination and has paid a supplementary sum if the case so 

requires. In that case the carrier will be liable to pay a sum not exceeding the 

declared sum, unless it proves that the sum is greater than the passenger’s 

actual interest in delivery at destination.
45

 

 

This amount was increased to 1,131 SDRs on December 30, 2009.
46

 

6. The limits prescribed in Article 21 and in this Article shall not prevent the 

court from awarding, in accordance with its own law, in addition, the whole or 

part of the court costs and of the other expenses of the litigation incurred by 

the plaintiff, including interest. The foregoing provision shall not apply if the 

amount of the damages awarded, excluding court costs and other expenses of 

the litigation, does not exceed the sum which the carrier has offered in writing 

to the plaintiff within a period of six months from the date of the occurrence 

causing the damage, or before the commencement of the action, if that is 

later.
47

 

 

Paragraph 6 allows for the awarding of attorneys’ and other legal fees. This language 

allows for jurisdictions where fee shifting is common to apply local law. In the United 

States, where the primary idea is that each party “pays their own way”, such shifting is 

not typical. However, some jurisdictions have awarded attorney fees to the successful 

plaintiff.  
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f. Article 24 

1. Without prejudice to the provisions of Article 25 of this Convention and subject 

to paragraph 2 below, the limits of liability prescribed in Articles 21, 22 and 23 

shall be reviewed by the Depositary at five-year intervals, the first such review to 

take place at the end of the fifth year following the date of entry into force of this 

Convention, or if the Convention does not enter into force within five years of the 

date it is first open for signature, within the first year of its entry into force, by 

reference to an inflation factor which corresponds to the accumulated rate of 

inflation since the previous revision or in the first instance since the date of entry 

into force of the Convention. The measure of the rate of inflation to be used in 

determining the inflation factor shall be the weighted average of the annual rates 

of increase or decrease in the Consumer Price Indices of the States whose 

currencies comprise the Special Drawing Right mentioned in paragraph 1 of 

Article 23.
48

 

 

Article 24 allows for the regular review and adjustment of the damage limits in Article 21 and 

22. The reviews occur in regular intervals, and the most recent adjustment on December 30, 

2009, as previously noted. These reviews allow for inflationary and other adjustments. 
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 United States IV.

The Montreal convention went into force in the United States on November 4, 2003.
49

 The 

United States uses the United States Dollar (USD) as its currency. As of April 26, 2016 the limit 

for death or injury under article 21 is $159,255.18 USD. The limit for delay claims under article 

22 is $6,609.58 USD. The limit for delayed or lost baggage under article 22 is $1,572.32 USD.
50

 

A. Bodily Injury 

In the United States, and most other jurisdictions, the decisions on bodily injury are mostly heard 

in the context of mental versus physical injury. The United States Supreme Court decision that 

established how mental anguish cases would be handled under Warsaw and then Montreal is 

Eastern Airlines v. Floyd.
51

 Eastern involves an action made by passengers of Eastern Airlines 

Flight 855 departing Miami, FL for the Bahamas on May 5, 1983. After take-off, all three 

engines of the Lockheed L-1011 failed due to a loss of oil pressure. After gliding without power 

while attempting to return to Miami and prepping the aircraft for a water landing, the crew was 

able to start the center engine and land safely in Miami. The court reversed an appellate court 

decision allowing recovery for purely mental injuries.  

In the decision, the Court reviewed the Warsaw Convention in both its original French and 

official English translation, specifically Article 17. The original French text read as: 

“Le transporteur est responsable du dommage survenu en cas de mort, de blessure 

ou de toute autre lésion corporelle subie par un voyageur lorsque l'accident qui a 

causé le dommage s'est produit à bord de l'aéronef ou au cours de toutes 

opérations d'embarquement et de débarquement.”
52

 

The official English Translation is: 

“The carrier shall be liable for damage sustained in the event of the death or 

wounding of a passenger or any other bodily injury suffered by a passenger, if the 

accident which caused the damage so sustained took place on board the aircraft or 

in the course of any of the operations of embarking or disembarking.”
53

 

The Article presents 3 conditions that must be satisfied: “(1) there has been an accident, in which 

(2) the passenger suffered “mort,” “blessure,” “ou ... toute autre lésion corporelle,” and (3) the 

                                                
49

 International Civil Aviation Organization, Contracting Parties to the Convention for the Unification of Certain 

Rules for International Carriage By Air Done at Montreal on 28 May 1999 at 3. 
50

 International Civil Aviation Organization, Contracting Parties to the Convention for the Unification of Certain 

Rules for International Carriage By Air Done at Montreal on 28 May 1999 at 3. Current conversation rates are 

published every weekday by the IMF and can be found at https://www.imf.org/external/np/fin/data/rms_five.aspx. 
51

499 U.S. 530 (1991). 
52

 Montreal convention, art. 17, para. 1, May 28, 1999, S. Treaty Doc. No 160-45 (Original Version). 
53

 Montreal convention, art. 17, para. 1, May 28, 1999, S. Treaty Doc. No 160-45. 

https://www.imf.org/external/np/fin/data/rms_five.aspx


16 
 

accident took place on board the aircraft or in the course of operations of embarking or 

disembarking.”
54

 In the Eastern matter, the primary issue was with the second condition and 

“whether, under the proper interpretation of “lésion corporelle,” condition (2) is satisfied when a 

passenger has suffered only a mental or psychic injury.”  

The Court’s review of France’s application of “lésion corporelle” on or before 1929, when the 

Warsaw convention was drafted, found no suit that included mental or psychic injuries.  A 

review of decisions made after 1929 found that the only awards given for mental injury were 

associated with a physical injury.  

The Court agreed with this analysis. In their unanimous decision it found: “We conclude that an 

air carrier cannot be held liable under Article 17 when an accident has not caused a passenger to 

suffer death, physical injury, or physical manifestation of injury.”
55

 What was undecided was 

mental injury associated with physical injuries: “…we express no view as to whether passengers 

can recover for mental injuries that are accompanied by physical injuries.”
56

 The Eastern 

Airlines decision was made prior to the Montreal Convention being put into force in the United 

States. However, courts have applied Eastern Airline’s analysis of mental injuries equally to the 

Montreal Convention.  

Lower courts have been split on the liability for mental injuries associated with physical injuries. 

In re Aircrash Disaster Near Roselawn, Ind. on Oct. 31, 1994
57

, the United States District Court 

for the Northern District of Illinois found that mental injuries suffered prior to physical injury are 

recoverable. It concluded:  

“Our decision here, which permits those passengers who sustained physical injury 

in the accident to recover for any pre-impact terror they may have experienced, is 

no more unfair than the rule recognized in Floyd, which permits only passengers 

with physical injuries to recover at all.
58

  

The court in Ehrlich v. American Airlines, Inc.
59

 adopted a different view on mental injuries 

associated with physical injuries. The court found that mental injuries are only recoverable “to 

the extent the [emotional] distress is caused by the physical injuries sustained.”
60

 

In its review of previous decisions, the court in Ehrlich was only able to find two decisions that 

disagreed with this approach, one being Roselawn. A far majority of decisions found that mental 

injury is only recoverable if suffered as a result of physical injury.  
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In El Al Israel Airlines, Ltd. v. Tsui Yuan Tseng
61

it was decided that mental injury sustained 

during routine airport security is not an injury under Article 17. In observation of the lower 

court’s decision, the court agreed that: 

“…the Convention drafters did not “ai[m] to impose close to absolute liability” 

for an individual's “personal reaction” to “routine operating procedures,” 

measures that, although “inconvenien[t] and embarass[ing],” are the “price 

passengers pay for ... airline safety.”
62

  

The court found that the claim failed to meet the bodily injury criterion of Article 17. The 

court further concluded that the claim failed to meet the second requirement of an 

accident. 

B. Accident 

When deciding what an accident is, most jurisdictions look to Air France v. Saks
63

. Common 

claims that fail to meet the accident requirement are claims involving Deep Vein Thrombosis 

(DVT). All jurisdictions reviewed herein have heard and denied cases on the same basis, that the 

claims presented fail to meet the accident criterion of Article 17. 

The United States Supreme Court has never heard a case involving DVT, but most appellate 

courts have relied on Air France v. Saks in making their decisions. The majority of appellate 

decisions have come from the Ninth Circuit, all but one on appeal from the Central District of 

California.  

The appellate courts have been consistent in confirming the lower courts’ decisions that air travel 

that results in DVT is not considered an accident under Article 17, and is therefore not a cause of 

action. The Ninth Circuit’s decision in Caman v. Continental Airlines, Inc.
64

 explained: 

“Attributing liability to an air carrier for failing to do all it can to prevent an injury 

that is inherent in air travel, as Caman is here requesting, improperly shifts the 

focus of the inquiry from the nature of the event which caused the injury to the 

alleged failure of the air carrier to avert the same.”
65

 

This decision in on line with what was decided in Saks. When establishing an article 17 

“accident”, courts are looking for something that is not inherent to air travel. In both examples, 

the plaintiff could not establish that the actions or events that caused the injury were a result of 

abnormal aircraft operations.  
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The United States courts have ruled on many other types of cases on what is or isn’t an accident. 

Slip/trip and falls have provided a wide variation in results. An airline’s liability for slip/trip and 

falls is largely dependent on how much control the airline has over the hazard. In Rafailov v. El 

Al Israel Airlines, Ltd.
66

, Craig v. Compagnie Nationale Air France
67

, and Sethy v. Malev-

Hungarian Airlines, Inc.
 68

 the courts found the injuries not to be an “accident” as required by 

Article 17. In contract, the courts found the plaintiffs’ injuries in Sharma v. Virgin Atlantic 

Airways
69

 and Walsh v. Koninklijke Luchtvaart Maatschappij N.V. (KLM)
 70

  to be the results of 

accidents.  

In Rafailov, the plaintiff slipped on a discarded plastic bag that previously contained a blanket. In 

Craig, the plaintiff tripped and fell over a pair of shoes. In Sethy, the plaintiff trip and fell over a 

backpack left in the aisle. The court in Craig found: “[w]hen travelling on an international flight, 

one would expect to find books, shoes, briefcases and other items on the floor in front of, 

underneath and around the seats.”
71

 The courts in Sethy and Rafailov agreed. All found that the 

hazards that caused the injuries were not unexpected, and therefore there was no “accident”. 

Conflicting decisions can be found in Sharma and Walsh. In Sharma, the plaintiff slipped on 

soap which was on the lavatory floor. The count found that the defendant airline failed to 

properly check the lavatories on a regular basis and that “a surface more resistant to slipping than 

the one found on this aircraft, should have been in place.”
72

 

In Walsh, the plaintiff tripped and fell over a metal bar located in the aircraft boarding area. The 

court’s review of Saks decided that: “When the airline is in a better position to guard against the 

incident than the passenger, circumstances favor that the incident was “external” to the 

passenger.”
73

 Since the court was able to find that the airline was negligent in their placement of 

the metal bar, they found that there was an “accident”. 

For a slip/trip and fall consideration as an accident in the United States, courts have relied 

heavily on their analysis of the airline’s control of the situation. The biggest contrast between 

these decisions appears to be whether the hazard was permanent or not. If the hazard was created 

by a negligent permanent fixture, then it appears that the court will be more likely to rule the 

incident as an “accident”. 
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Coffee spills have shown less variation. Courts have consistently found any hot coffee or water 

spill to be an “accident”, regardless of fault. In Wipranik v. Air Canada
74

, a cup of tea was 

spilled when the passenger in front of the plaintiff moved their seat, causing the tray table to 

shake. In Diaz Lugo v. American Airlines, Inc.
 75

, the plaintiff knocked over a cup of coffee, 

causing injury. In both cases the courts found that the spills were unusual and unexpected, and 

therefore were accidents.
76

  

As a review of Article 17, almost all coffee spills are going to be considered “accidents”. 

However, as the court pointed out in Diaz Lugo:  

“Of course, just because Article 17 liability triggers does not mean that 

[defendant] is absolutely liable for all damages suffered by [the plaintiff]. [The 

defendant] may avoid some or even all liability by proving [the plaintiff] caused 

or contributed to cause the coffee spill. Article 21 of the Warsaw Convention. We 

cannot rule on this defense now; the trier of facts will have to decide what caused 

the coffee spill.”
77

 

As such, these cases will not be decided on summary judgment. However, an airline may be 

relied of liability due to the contribution of a plaintiff under Article 21.  

In the El Al Israel Airlines case, the court found that the security inspection was not “unusual and 

unexpected event external to the passenger”. Such inspections were to be expected when 

travelling. The court also ruled on the third requirement of Article 17, which requires that the 

accident occur during embarkation, disembarkation, or at some point in between.  

C. Embarking/Disembarking 

Nearly every case in U.S. courts where an incident does not occur on the aircraft itself has some 

amount of analysis on whether is part of the embarkation or disembarkation process. Many cases 

involve injuries that occur in the jet bridge or gate waiting area, and all are found to be part of 

the embarkation or disembarkation process. All other jurisdictions discussed herein agree. The 

majority of discussion falls once the passenger leave the gate area.  

 

The August 5, 1973 terrorist attacks at Hellenikon Airport in Athens, Greece gave rise to many 

cases under the Warsaw Convention. One such matter, Day v. Trans World Airlines, Inc.
 78

, 

produced a test that would be used to address whether an injury occurred during the embarkation 

or disembarkation process. The test was refined and reiterated in another second circuit case 
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arising from a similar occurrence in Rome. In Buonocore v. Trans World Airlines, Inc.
79

 the 

court defined the test:  

 

“(1) the activity of the passengers at the time of the accident; (2) the restrictions, 

if any, on their movement; (3) the imminence of actual boarding; and (4) the 

physical proximity of the passengers to the gate.”
80

 

 

This test found that the passengers waiting to board the TWA flight in Day were 

embarking, but the plaintiff in Buonocore, who was standing at a snack bar outside of the 

secured area, was not.  

 

The district court in Sweis v. Trans World Airlines
81

  found that victims from the Rome 

attack that were waiting in line to check their bag and get their boarding passes were also 

not embarking. The court found that their movement was restricted by the airline; 

however the restriction was not enough to overcome the other factors.  

 

The first circuit case of McCarthy v. Northwest Airlines, Inc.
82

, involved a passenger who was 

injured on an escalator prior to the security area while being escorted by an airline employee. 

The court found: 

 

“In both Evangelinos and Day, the only way passengers could have entered the 

designated aircraft was to pass through the departure gate at which the injury 

occurred. In sharp contrast, the record in this case does not contain the slightest 

hint that the plaintiff could only have reached her assigned aircraft by taking the 

particular escalator from which she fell. … Most importantly, it took place in a 

part of the terminal not restricted to passengers. We believe it is no mere 

happenstance that the plaintiff has not cited—and we have been unable to 

deterrate—a single instance in which Article 17 has been found to cover an 

accident that occurred within the public area of a terminal facility.”
83

  

 

The court found two important factors: (1) the injury occurred in an unrestricted area and (2) 

there were alternative routes to get to the aircraft. In finding these factors, the court decided that 

the embarkation criterion of Article 17 was not met. 
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The Supreme Court, in its El Al Israel Airlines
84

  decision, examined whether security searches 

were part of the boarding process. Even though the court found that the incident that gave rise to 

the case was not an accident, they found that the criterion of embarkation was met. This is in line 

with McCarthy, since the security is both a required process and limited to only passengers.   
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 Canada V.

The Montreal convention went into force in Canada on November 4, 2003.
85

 Canada uses the 

Canadian Dollar (CAD) as its currency. As of April 26, 2016 the limit for death or injury under 

article 21 is CAD 200,884.53. The limit for delay claims under article 22 is CAD 8,337.33. The 

limit for delayed or lost baggage under article 22 is CAD 2,008.85.
86

 

A. Bodily Injury  

In Canada, provincial courts have come to similar conclusions to that of the United States 

Supreme Court. Canada wholly accepted the Eastern Airlines v. Floyd decision, and applied it 

universally across the providences.
87

 However, unlike in the United States, Canada did 

automatically accept the Eastern Airlines analysis for mental injuries.   

One of the first actions after the Montreal Convention went into effect in Canada was Plourde c. 

Service aérien F.B.O. inc. (Skyservice).
88

 Much like the facts in Eastern Airlines, Plourde 

presents a situation where an engine failure required an emergency landing. The plaintiff 

believed that Montreal changed the law. The court disagreed: 

“I must point out that the wording of Article 17 of the Montreal Convention 

essentially repeats the corresponding article of the Warsaw Convention. This fact 

prompted the following remark from authors Dempsey and Milde: 

‘Since paragraph 1 of Article 17 repeats verbatim the substance of the original 

Article 17 of the Warsaw Convention of 1929, the scores of judicial decisions 

interpreting the terms of that article will remain a continuing guidance for the 

interpretation of the new Convention.’”
89

  

In Lukács v. United Airlines Inc.
 90

 a trial court in Manitoba ruled that mental injury is not 

recoverable under Article 19, specifically the court found that all general damages are not 

recoverable. The court ruled:  

“I have concluded that general damages claimed pursuant to Article 19 of the 

Montreal Convention, intended to compensate an injured party for intangible 
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injury suffered as a result of mental distress, inconvenience or hardship, are 

excluded.”
91

 

The court found that Article 19 only allowed recovery of monetary damages. In Lukács, the 

plaintiff was awarded only the cost of his ticket and the cost of alternative ground transportation.  

Of special note in Canada, the Supreme Court ruling Thibodeau c. Air Canada
92

 found that the 

Official Languages Act
93

, was preempted by the Montreal Convention. This meant that airlines 

on international flight plans were not required to provide services in both English and French. 

While the plaintiff’s claim was for mental anguish, the court did not rule on injuries.  

B. Accident 

Most cases presented on DVT, whether in the United States or Canada, involve a cause of action 

for the airline’s failure to warn passengers of the risk of DVT. One such case in Canada is 

McDonald v. Korean Air.
94

 In its decision, the court was unable to find an “accident” as required 

by Article 17.  

“I find that in not advising passengers of the risk they assume, an airline may be 

negligent, but this negligence is not in itself an accident within the meaning of 

Article 17 in the sense that the DVT sustained by the plaintiff is not linked to an 

unusual and unexpected event external to him as a passenger.”
95

 

While admitting the airline could be negligent, the court ruled in line with United States courts in 

finding that there was no “accident” 

Ben-Tovim v. British Airways
96

  presents a cause of action separate from failure to warn. In Ben-

Tovim, the plaintiff’s seat failed to recline. The plaintiff pleaded that this caused his DVT. 

However, the court found that the medical testimony did not prove that the failure of a seat to 

recline does not cause DVT, but failure to walk around causes DVT.  

“Mr. Ben-Tovim's DVT came as a result of his remaining seated for the whole 

trip. It was his inaction which caused his deep vein thrombosis; and inaction is a 

non-event, not an Article 17 accident. There was no unexpected or unusual event 

or happening that was external to this passenger. Deep vein thrombosis is 
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endemic to long-distance travelling by air. Exercise during the flight is the 

answer.”
97

 

Due to finding this conclusion, the court failed to comment on whether a broken seat would meet 

the external attribute required to be an “accident”. 

C. Embarking/Disembarking 

Canadian courts have made few decisions on embarkation or disembarkation issues. However, in 

Balani v. Lufthansa German Airlines Corp.
98

 the court referenced the test in Day
99

. In Balani, the 

plaintiff alleged the airline failed to provide the requested wheelchair service. This failure 

required the plaintiff to walk, which caused her to fall on an escalator. The airline submitted 

Day, but the court rejected it. The court found:  

 

“In my view, in light of the case as pleaded against Lufthansa, it is not necessary 

to decide whether the Day test should be applied. As I have already noted, as 

pleaded against Lufthansa, the place of the alleged injury causing event or 

"accident", the failure to provide the wheelchair, was either on board the aircraft 

during the flight or after the aircraft arrived in Toronto but before Mrs. Balani left 

the aircraft or the gate.”
 100

  

 

Much like in the U.S. courts, the Canadian court assumed that the gate areas are always part of 

the embarkation or disembarkation process. The language of the decision also implies that the 

Day test may be valid, as the court would have entertained an analysis had it not been for the 

circumstances.   
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 United Kingdom VI.

The Montreal convention went into force in the United Kingdom on June 28, 2004.
101

 The 

United Kingdom uses the United Kingdom Pound Sterling (GBP) as its currency. As of April 26, 

2016 the limit for death or injury under article 21 is £109,340.86. The limit for delay claims 

under article 22 is £4,537.98. The limit for delayed or lost baggage under article 22 is 

£1,093.41.
102

 

A. Bodily Injury 

The United Kingdom has almost wholly enacted the Warsaw and Montreal Conventions word 

for word into domestic law, applying essentially the same law to both international and domestic 

operations, with some limited differences.
103

 As such, generally decisions for domestic flights 

apply to international flights, and vice versa. In Scottish courts
104

, the decision in King v. Bristow 

Helicopters Ltd 
105

 found that only the English text would be applied to domestic actions, and 

that the original French version would take precedence in international operations.
106

 The court 

found that since the domestic law in written only in English, then the English text will apply. 

Similar to court in Eastern Airlines v. Floyd
107

, the court in King applied the original French text 

of the Montreal Convention, since all other variations are translations of the French version. King 

is an example of a domestic flight that resulted in action for recovery of mental anguish. 

The court reviewed three events similar in fact to Eastern Airlines.
108

 One incident involved was 

nearly identical; a helicopter’s engine failed, but power was regained moments prior to impact. 

Another case involved a near miss during landing on an oil platform where the aircraft nearly 

crashed into the water, but the pilot was able to avert the impact and fly away. The final incident 

involved an engine failure shortly after take-off that resulted in the helicopter landing hard on an 

oil platform’s helipad, but did not result in physical trauma to the plaintiff. A special note about 

the final incident is that the plaintiff, or “pursuer” in England, alleges he developed peptic ulcer 

disease as a result of the mental injury sustained.
109
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Since this was a domestic flight, the question at bar was whether “bodily injury” required by 

Article 17 included mental and psychological injuries. Would this of been an international 

operation, the court implies that they would examine “lésion corporelle” as the United States 

Supreme Court did. However the difference did not matter, the court found: “Those phrases can 

be regarded essentially as equivalents. They both have the same ambiguity, namely whether the 

phrase can be taken to refer to a psychological injury.”
110

  

The court agreed with Eastern Airlines in its analysis of claims that lacked death, physical injury, 

or physical manifestation of injury, finding: “the signatories to the amended Convention did not 

intend the term “bodily injury” in art 17 to include purely psychological or mental injury, or 

psychiatric illness”
111

  

Unlike in Eastern Airlines, the final incident allowed the court to also address the “physical 

manifestation” of injury when the plaintiff developed peptic ulcer disease. Here the court 

provided a clear answer: “I consider that art 17 should be interpreted as allowing recovery for 

physical injuries, whether they were caused by direct impact during the accident, or as a 

consequence of shock or mental injury inflicted by the accident.”
112

 The court added the burden 

that must be bared by the plaintiff: “In my view, so long as there was some causal connection 

between the accident and the bodily injury the injured person should be entitled to 

compensation.” 
113

 This required the plaintiff to prove a connection of the event with the physical 

manifestation.  

B. Accident 

In the United Kingdom, a number of DVT actions were combined in a decision made by the 

House of Lords. In re Deep Vein Thrombosis and Air Travel Group Litigation
114

, the court was 

presented with similar causes of action observed in the United States, including an airline merely 

being the means to the DVT exposure, as well as an airline’s failure to warn of the possible risk. 

The Court welcomed the analysis in Saks, agreeing that an accident is: “an unexpected or 

unusual event or happening that is external to the passenger.”
115

 

In their decision, they found “no basis on which the permanent features of the aircraft, or the 

subjecting of the passengers to carriage in aircraft with these features could amount to an 

“accident” within article 17.” The court expanded that “accidents” are “unusual and contrary to 

expected airline standards and practice.” The court found the plaintiffs were unable to prove that 

their DVT was caused by “anything unusual or unexpected about the permanent features of the 
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aircraft or its operation”
 116

 Therefore recovery is not permissible under a theory of air travel 

inherently causing DVT. 

The courts also addressed an airline’s failure to warn passengers of the risk. They found “the 

nature of the event, rather than the care taken to avoid injury which is the focus of the term 

‘accident’ in article 17”
117

 Therefore failure to warn is not within the definition of “accident”. In 

addressing both causes of action for DVT cases, the court in In Re DVT found claims of DVT 

baseless under article 17.  

Slips and trips in the United Kingdom took a different direction than those in the United States. 

The claim in Barclay v. British Airways plc
118

 was the result of the plaintiff passenger slipping 

on a piece of plastic that was designed for and installed into the floor of the defendant’s aircraft. 

The court presented that the primary issue was:  

“Where injury is caused by an event (here the slip) constituted by some contact or 

interaction between the passenger and the aeroplane in its normal state, is such an 

event an “accident” within article 17(1) of the Montreal Convention?”
119

  

In review of Article 17 “accidents” the court reiterated a previous position that: “In principle, 

‘accident’ is not to be construed as including any injuries caused by the passenger's personal, 

particular or peculiar reaction to the normal operation of the aircraft.” 
120

 

The court concluded: 

“There was no accident here that was external to the claimant, no event which 

happened independently of anything done or omitted by her. All that happened 

was that the claimant's foot came into contact with the inert strip and she fell. It 

was an instance, to use Leggatt LJ's words in Chaudhari v British Airways plc 

The Times, 7 May 1997, of the passenger's ‘personal, particular or peculiar 

reaction to the normal operation of the aircraft’.”
121

  

This conclusion contrasts with what American courts found in Sharma and Walsh.
122

 In the 

American cases, the courts found that permanent fixtures giving rise to claims were unusual or 

unexpected, and therefore accidents. In Barclay, the court was able to find that a slip and fall 

caused by a permanent fixture on the aircraft did not give rise to a cause of action.  
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C. Embarking/Disembarking 

The matter of Phillips v. Air New Zealand Ltd.
 123

 involves a plaintiff who was injured when a 

wheelchair attendant attempted to take her up an escalator towards the in a wheelchair. The 

question was whether the plaintiff was injured during the process of embarkation or not. In their 

decision, the court applied a test created during an Irish case in 1993. The three part test 

consisted of: 

“(1) that the accident to the passenger is related to a specific flight; and (2) that it 

happened while the latter was actually entering or about to enter the aircraft; or 

(3) if it happened in the terminal building or otherwise on the airport premises, 

that the location of the accident is a place where the injured party was obliged to 

be in the process of embarkation.”
124

 

The court found that the incident did take place during embarkation. However, the court seemed 

also concluded: 

“The processes of embarkation will, I think, include the checking-in; the passage 

through security and passport control and the ‘departure routine’; that is, going to 

the gate to be cleared for embarkation and proceeding thereafter to embark. In the 

most general sense, these activities are required by the airline of its passengers. In 

a perfect world, one would arrive at an airport or aerodrome, as it was when the 

Convention was agreed, and go straight on board. The fact that air travel is 

bedevilled by security checks and waiting time does not alter the gist of what I 

think the draftsmen of the Convention intended to be covered by Article 17.”
125

 

This conclusion is in sharp contrast to Day and other U.S. cases.
126

 Here, it appears the court is 

willing to accept anything that happens by a ticketed passenger once you enter the airport is part 

of the embarkation process. As such, everything a ticketed passenger does after a flight while 

remaining in the airport is part of the disembarkation process.  
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 Australia VII.

The Montreal convention went into force in Australia on January 24, 2009.
127

 Australia uses the 

Australian Dollar (AUD) as its currency. As of April 26, 2016 the limit for death or injury under 

article 21 is AUD 206,556.48. The limit for delay claims under article 22 is AUD 8,572.73. The 

limit for delayed or lost baggage under article 22 is AUD 2,065.56.
128

 

A. Bodily Injury 

Australia, like the United Kingdom, has enacted domestic law with language similar the Warsaw 

and Montreal Conventions. The domestic legislation, the Civil Aviation (Carriers Liability) Act 

1959
129

, contained section 9E, which was the domestic adoption of article 17. The term “personal 

injury” was used instead of “bodily injury,” however.  

The facts in Casey and Another v Pel-Air Aviation Pty Ltd
130

 involve a plaintiff who suffered by 

physical and psychiatric injuries as a result of the defendant’s aircraft landing in water. As a 

result of the incident, the plaintiff Casey sustained injuries severe enough to require sedation and 

air ambulance from Norfolk Island to Sydney for treatment. Along with physical injuries, the 

plaintiff claimed to suffer from a complex pain syndrome, a major depressive disorder, an 

anxiety disorder and post-traumatic stress disorder (PTSD) as a result of the incident. The airline 

conceded all of the claimed mental injuries except for the PTSD, countering that the PTSD arose 

from the experience, and not the physical injuries.  

The issue before the court was whether “personal injury” held a broader definition than “bodily 

injury”, specifically to include mental injuries. Prior to this decision, Australian law agreed with 

the majority of U.S. jurisdictions in that mental injuries must arise from physical injuries to be 

recoverable under the Montreal convention. Therefore personal injury and bodily injury were 

synonymous terms.  

In the decision, the court found that PTSD is caused by a physical change in the brain:  

“The ongoing dysfunction of Ms. Casey's brain, despite pharmacological and 

other treatment designed to treat all three conditions, is also consistent with 

chemical changes in her brain and body and alterations in her brain's 
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neurotransmitter pathways, which have prevented a return to normal brain 

function, despite intensive treatment.”
131

  

It concluded that this physical change met the requirement for physical injury: “PTSD which Ms. 

Casey suffers, like her anxiety and major depression disorders, is also a bodily injury”
132

. On the 

surface, this decision shifted Australian application of article 17 to the minority view in the U.S., 

agreeing with the decision in Roselawn.
133

 However, in accepting that mental injury causes a 

physical change, it opens the door to recovery for purely mental injuries without associated 

physical injuries, as required by Eastern Airlines.
134

  

This expansion is consistent with previous decisions outside of aviation. In Mount Isa Mines 

Limited v Pusey
135

, the High Court of Australia found: 

“Sorrow does not sound in damages. A plaintiff in an action of negligence cannot 

recover damages for a ‘shock’, however grievous, which was no more than an 

immediate emotional response to a distressing experience sudden, severe and 

saddening. It is, however, today a known medical fact that severe emotional 

distress can be the starting point of a lasting disorder of mind or body, some form 

of psychoneurosis or a psychosomatic illness. For that, if it be the result of a 

tortious act, damages may be had. It is in that consequential sense that the term 

‘nervous shock’ has come into the law.”
136

  

Later decisions found mental injuries, diagnosable per the Diagnostic and Statistical Manual of 

Mental Disorders, to meet the requirements of a physical injury, as well as temporary 

manifestation of similar injuries.
137

  

The answer to the core question remained unchanged, however. Australia continued to view 

personal injury and bodily injury as identical terms. Instead, the court expanded the definitions of 

both terms. 

B. Accident 

Australia, in agreement with the previously reviewed DVT cases, has found that neither mere 

occurrence of DVT nor the airline’s failure to warn were permissible causes of action under 

article 17. This application is a result of the decision made by the High Court of Australia in 
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Povey v Qantas Airways Ltd.
138

 The plaintiff in Povey alleged five separate acts of negligence by 

the defendant airline caused DVT: 

“(a) cramped seating conditions; (b) impediments to the passenger leaving his 

seat; (c) the offer and supply of alcoholic and caffeinated beverages; (d) 

encouraging him to remain seated; and (e) not warning him about the risk of 

DVT.”
139

  

The court agreed with Saks that an accident is “unusual or unexpected”.
140

 As such, alleged 

negligent acts (a) – (d) did not meet the criteria necessary to constitute an “accident”.
141

 In 

addressing the failure to warn, the court found that such claims “must proceed from unstated 

premises about the content or origin of some duty to warn” and such a duty does not arise from 

Montreal.
142

 They concluded that none of the alleged negligent acts provided the bases needed to 

recover under the Warsaw or Montreal Conventions. 

The plaintiff in Hanna v Singapore Airlines Ltd
143

 presented that a failure to provide the reserved 

seat was the cause of her pedal oedema. Pedal oedema is an idiopathic condition similar to DVT, 

which the court treated exactly the same. The plaintiff claimed that such a failure is “an 

unexpected event external to the passenger”.
144

 The plaintiff had a medical condition that 

required her feet to be elevated while setting for extended periods. The plaintiff booked an 

emergency exit row seat to guarantee the space required for the elevation. The defendant airline 

argued that someone of poor health could not sit in the exit row per Australian aviation 

regulation.  The court found that since the defendant airline operated within the normal bounds 

of industries, there was no “accident” as required by article 17.  

Slip and trip cases in Australia appear to fall in between the U.S. and U. K. Air Link Pty Ltd v 

Paterson
145

 was a case decided by the Court of Appeal of the Supreme Court of New South 

Wales for a slip and fall that occurred while the plaintiff was exiting the aircraft. Even though the 

flight in questions was domestic, Australia’s adoption of the Montreal Convention allowed for 

decision to apply to both domestic and foreign flights. The plaintiff’s fall occurred when a metal 

step placed by the ground crew moved while the plaintiff was on it for unknown reason. The 

question at bar was whether the incident meant the definition of accident required by the 

Montreal Convention and Australian law.  

The court found that: 
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“An airline, for example, cannot necessarily be expected to provide a portable 

step sturdy enough to withstand the weight of a passenger who chooses to leap 

from the aircraft door directly onto the step, bypassing the steps attached to the 

aircraft. But the mere fact that the passenger has brought himself or herself into 

contact with a piece of equipment that is not operating in the usual, normal and 

expected way does not prevent the event from being an ‘accident’”.
146

  

The court concluded that when the step moved for unknown reasons, the movement was unusual 

or unexpected, therefore meeting the definition of accident.  

Although the outcomes were different, this decision falls more in line with the United Kingdom 

than the United States. Once the plaintiff presented his case under a theory of res ipsa loquitur, 

the burden to proof shifted to that airline. The court implied that if the defendant airline were to 

prove that the plaintiff caused the step to move, then it may have not been an accident. Since the 

airline was unable to provide what caused the stool to tip over, the court decided in favor of the 

plaintiff. It is likely the U.K. courts would have found the same conclusion, but the U.S. courts 

would have considered this an accident unless the airline was able to prove the passenger 

intentionally caused the step to tip over.  

C. Embarking/Disembarking 

The Qantas Ltd v. Povey
147

 decision gave rise to a question of embarkation and disembarkation. 

As many DVT plaintiffs’ do, Povey alleged that the airline failed to warn him about the risk of 

DVT. The court found the embarkation or disembarkation criterion required: “something which 

occurred at a specified place or time and not otherwise.”
148

 In the courts decision, they found that 

a warning of DVT could have happened at any time, and not a specified time. Because of this, 

the court failed to find the failure met the embarkation and disembarkation requirement.  

The court also commented on what else embarkation or disembarkation could be. The court 

explained: “The embarkation stage is ordinarily quite short, though it might be sufficient to cover 

the waiting lounge.”
149

 This analysis implies that in Australia, the embarkation stage is limited, 

likely more limited than the previous discussed jurisdictions.  
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 Travis’s Turmoil  VIII.

A reexamination of Travis’s story leads to a bleak and certain end. Travis’s incident does not 

meet the criteria of an “accident” as described by Saks
150

. Since Travis’s suit will be filed in the 

United States, it will be dismissed. The failure of Travis’s case was not due to the requirement of 

accident or embarkation/disembarkation.
 
The laws established under these criteria are still 

relevant.  

The issue is whether Travis suffered a bodily injury. The common law established by U.S. courts 

would find that he didn’t. Canada and the United Kingdom would likely have come to the same 

conclusion. However, Travis’s claim may have some traction if he were to bring it up in 

Australia. The court in Casey and Another v Pel-Air Aviation Pty Ltd
151

 presented a departure 

from the typical analysis presented in the other jurisdictions. Australia was willing to admit that a 

traumatic experience is capable of causing a physical change in the brain that result in a 

permanent mental injury. The court was willing to admit that this change constituted a bodily 

injury. 

The expansion by Australia is an ideal solution. The largest concern with mental injuries is the 

possibility of fraud. Mental injuries do not show clear outward evidence as physical injuries do. 

This lack of visibility was addressed in the Magnus v South Pacific Air Motive Pty Ltd
152

   

decision. The court admitted that conditions diagnosable in the Diagnostic and Statistical Manual 

of Mental Disorders
153

 (DSM) meet their standard for bodily injury. Using a standard like the 

DSM, removes subjectivity from mental conditions, reducing the chance of fraud. 

This analysis is not specifically barred in the United States and other jurisdictions that rely on the 

Eastern Airlines v. Floyd
154

 decision. The Supreme Court remained silent on physical 

manifestations of mental anguish, but by including the idea in its decision leads to the possibility 

of such a change.  

There is at least one example of a district court finding a diagnosis of posttraumatic stress 

disorder (PTSD). The Montana district court in Weaver v. Delta Airlines, Inc.
 155

 (denied a 

motion for summary judgment made by Delta, who argued that PTSD was not a bodily injury 

under Article 17. The reasoning was not unlike the Australian decision in Casey
156

, they found 
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that such an event causes physical changes in the brain. The court concluded. “Fright alone is not 

compensable, but brain injury from fright is.”
157

  

This decision was later vacated.
158

 While the decision to vacate likely had anything to do with 

the merits, a long list of federal appellate and state decisions find that a diagnosis of PTSD and 

other diseases do not constitute a bodily injury.
159

   

The Warsaw and Montreal Conventions appear to agree with current tort law. The Third 

Restatement of Torts finds that claims for negligence causing emotional harms are generally 

unrecoverable. When examining the direct negligent infliction of emotional harm, however, an 

exception is made under a “zone of danger rule”.  

This type rule typically applies to people who are near, but not physically contacted by, an 

impact. Such an event would cause a great fear of bodily harm. However, the writers of the 

restatement are willing to admit an impact may not be necessary, specifically stating: 

“when an actor creates a risk of bodily harm that causes emotional harm in 

anticipation of immediate bodily harm or death, such as might occur in passengers 

in an apparently doomed aircraft, the emotional harm is recoverable”
160

  

In the scenario, the event endured by Travis and the other passengers would of have a 

debilitating effect on a number of them; an effect that would likely cause irreparable harm that 

should be compensated. What is historically lacking is a consistent and accurate way of finding 

who is actually injured to that level.  

In Weaver and Casey, both courts heard testimony from medical experts who presented studies 

that found PSTD actually causes trauma to brain cells. In finding this, the courts were able to 

conclude that the trauma caused a “bodily injury”. The focus was to attempt to shoehorn mental 

injury into the realm of bodily injury. While the means can be appreciated, what is more 

important is the effect.  

When claims of emotional distress are asserted, there is little actual proof the support the claim. 

This is likely due to a lack of accurate and consistent methods of diagnosis. Given how vague the 

diagnoses of such injuries are, the plaintiff passenger has an opportunity to present a falsely 

inflated claim, and the airline has little ability to defend it. Improvements in medicine will 

improve this, but only if courts allow it. Courts should only allow recovery when there is clear 

support of permanent change in a plaintiff’s mental capacity.  
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This variation should apply to mental injury whenever it is asserted, both with and without 

associated physical injury. As often as trauma that causes only mental injury is 

undercompensated, emotional injury associated with physical injury is over compensated. Courts 

embracing improvement in the diagnosis of mental injuries can only better the current state of 

tort law in providing just compensation, but only what is properly due.  

Change in needed in the convention, however The Montreal convention, which is the unchanged 

version of the Warsaw Convention, was not wrong when drafted. All the movement towards 

allowing recovery for mental injury has been by attempting to categorize such injuries as 

physical. In 1929 knowledge of mental health was limited. When the drafters created the 

language, it was necessary to limit such liability due to the lack of medical knowledge. 

As medicine advances, so should views on mental injuries. If Article 17 was amended by 

removing “bodily”, the issue would be addressed. Given the current state of negligent infliction 

of emotional distress as reviewed in the restatement of torts, the change would allow recovery for 

a mental injury without the need of proof of a physical injury. The burden required by the 

restatement should help prevent fraudulent claims, but there will still be a margin of error. This 

margin will approve in time, if courts properly recognize the improvements in the diagnosis of 

mental injuries.  

The High Court of Australia said it best in the Mount Isa Mines Limited v Pusey decision: 

“Sorrow does not sound in damages… It is, however, today a known medical fact that severe 

emotional distress can be the starting point of a lasting disorder of mind or body, some form of 

psychoneurosis or a psychosomatic illness.”
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